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“Selected Scenes”
Relevant Legal Fields
Relevant Jurisdictions
Global Financial Crisis 2008
The Rule of Law
The Yates Memo
The Trans-Pacific Partnership Agreement (“TPP”)
Extradition
ASEAN Trends
Making Compliance a daily priority
D+O Insurance and Indemnities
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Relevant Legal Fields
Not Only…
• Anti-corruption (bribing public officials)
• Anti-trust

But also…
• IP
• Environment
• Data Protection
• Financial Regulation
• Health & Safety
• Taxation & Customs
• Local laws that impose criminal liability on what look 

like civil matters

Compliance and Governance in ASEAN
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Relevant Jurisdictions

• Home country laws (Japan)
• ASEAN country local laws
• Other countries with laws that have extraterritorial application (US/UK)

Japanese company has an investment in Malaysia through its holding company in Singapore. The CEO of 
the Japanese parent company, the Singapore HoldCo and the Malaysia Target must comply with:

Japan Unfair 

Competition 

Prevention Act, 

Penal Code

The U.S. Foreign 

Corrupt Practices Act

Malaysia Anti-

Corruption 

Commission Act 

and Penal Code

Singapore 

Prevention of 

Corruption Act, 

Penal Code

The UK Bribery Act

Compliance and Governance in ASEAN
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Global Financial Crisis 2008

Why have no high level executives been prosecuted?

Compliance and Governance in ASEAN



6

The Rule of Law

• 2015 is the 800th anniversary of the Magna Carta

• Lord Bingham of Cornhill, Lord Chief Justice 
for England & Wales (1996-2000): “all 
persons  and authorities within the state, 
whether public or private, should be bound 
by and entitled to the benefit of laws publicly 
made, taking effect (generally) in the future 
and publicly administered in the courts.”

Compliance and Governance in ASEAN
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The Rule of Law

• “In defence of the Rule of Law.
Challenging the erosion of the legal certainty and fairness that 
business needs” – Linklaters, November 2015

The threat of executive power
The threat of retroactivity
The threat of uncertainty
The threat of unmanageability
The threat of the changing burden of proof

• UK Government attempted to lower the bar for 
corporate criminal liability

Compliance and Governance in ASEAN



8

Yates Memo – Issued by the U.S. Department of Justice on 9th September 2015
From: Sally Quillian Yates, Deputy Attorney General

“One of the most effective ways to combat corporate misconduct is by seeking 
accountability from the individuals who perpetrated the wrongdoing. Such 
accountability is important for several reasons: it deters future illegal activity, it 
incentivizes changes in corporate behaviour, it ensures that the proper parties are 
held responsible for their actions, and it promotes the public’s confidence in our 
justice system.

There are, however, many substantial challenges unique to pursuing individuals 
for corporate misdeeds. In large corporations, where responsibility can be diffuse 
and decisions are made at various levels, it can be difficult to determine if 
someone possessed knowledge and criminal intent necessary to establish their 
guilt beyond a reasonable doubt. This is particularly true when determining the 
culpability of high-level executives, who may be insulated from the day-to-day 
activity in which the misconduct occurs.

Compliance and Governance in ASEAN
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Yates Memo – Issued by the U.S. Department of Justice on 9th September 2015
From: Sally Quillian Yates, Deputy Attorney General

• The revised policy states that if a company wants any credit for cooperation, it must 
identify all relevant facts about the individuals involved in the wrongdoing, regardless of 
their position, status or seniority within the company
 The bar for cooperation credit just got a lot higher

• The focus is now on individuals from the start of an investigation, whether it be criminal 
or civil investigations. The inquiry into individual misconduct can and should proceed in 
tandem with the broader corporate investigation.
 Settlement may not be the end of the road

• Corporate cases will not be resolved without a clear plan to resolve related individual 
cases. Without justification to the highest level at the DOJ, prosecutors cannot release 
individuals from liability where there is corporate wrongdoing.
 The Yates memo expands the threat of civil enforcement against individuals

Source: Morrison & Foerster Client Alerts, September and October 2015
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Yates Memo – Issued by the U.S. Department of Justice on 9th September 
2015
From: Sally Quillian Yates, Deputy Attorney General

• A substantial shift from prior practice?

Dealing with Employees

• Given the increased pressure to serve up individuals, companies should 
be prepared to make and memorialize even more robust Upjohn warnings 
early on to ensure that employees are informed of the scope of the 
attorney-client relationship between the company and its counsel and 
that the company controls disclosure to the government at its discretion. 

• Companies may be faced with the prospect of employees choosing to 
retain their own counsel – often paid for by the company – at a much 
earlier stage of an investigation or disclosure. 

• Moreover, employees simply may be less willing to cooperate with an 
internal investigation.

Source: Morrison & Foerster Client Alerts, September and October 2015
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Trans-Pacific Partnership Agreement (“TPP”)

• US and 11 other countries, including Japan, Singapore, Vietnam and 
Malaysia.

• Potential members: Indonesia, Philippines, Thailand, Taiwan, South Korea
• Agreement signed 5th October 2015
• Text released 5th November 2015 (6,000 pages)
• Not yet ratified

Compliance and Governance in ASEAN
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TPP – Enhanced Anti-Corruption Provisions

• The United States recognises the disadvantage US companies suffer in 
countries where bribery is rampant and enforcement of anti-corruption 
laws limited (or at times, non-existent) – especially given the harsh 
penalties imposed for violations of the FCPA.

• Article 26 of the TPP, covering Transparency and Corruption, requires 
member parties to have and enforce anti-bribery laws, and to accede to 
and ratify the United Nations Convention against Corruption (UNCAC).

• Article 26.9 requires that member states effectively enforce their anti-
corruption laws adopted or maintained to comply with Article 26.

• If the United States seeks to aggressively enforce the TPP as it does the 
FCPA, it may aim to define “effective enforcement” (Article 26.9) via the 
dispute settlement mechanism under Article 28.

Source: Clifford Chance, Time to Up Your Game: The TPP’s Enhanced Anti-Corruption Provisions (Nov 2015)

Compliance and Governance in ASEAN



13

Extradition

Recent UK/US Experience

• Ian Norris, former CEO of Morgan Crucible Company plc

• “Nat West 3”: David Birmingham, Giles Darby and Gary Mulgrew

• “Hound of Hounslow” – 2010 Flash Crash

Compliance and Governance in ASEAN
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Extradition

Recent UK/US Experience
• Ian Norris, former CEO of Morgan Crucible Company plc
• “Nat West 3”: David Birmingham, Giles Darby and Gary Mulgrew
• “Hound of Hounslow” – 2010 Flash Crash
• 2010 Freedom of Information Request: As at 30 June 2010, 62 people extradited from 

the UK to the US under the Extradition Act 2003. 25 requests made since 1 January 2004 
under consideration.

The US has extradition treaties with the following Asian countries:
 Hong Kong
 India
 Japan
 South Korea
 Malaysia

• So far the number of extradition requests by the US seems low – this may change
• Risk of travel (including transit) through third countries – Romano Pisciotti (2014)

Compliance and Governance in ASEAN
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 Philippines
 Singapore
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 Thailand
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ASEAN Trends
• 1 in 4 FCPA enforcement actions between May 2013 and April 2014 was generated in the Asia-Pacific Region

• SEC/DOJ Enforcement Actions by Region – 1 May 2013 to 30 April 2014

 Asia Pacific: 24%

 Africa: 9%

 Latin America: 17%

 Central America: 5%

 Europe: 21%

 Middle East: 17%

 Other: 7%

• SEC/DOJ enforcement actions with conduct relating to business in the Asia-Pacific region – breakdown by 

country 1 May 2013 to 30 April 2014

 China: 12

 Indonesia: 9

 Thailand: 2

 Pakistan: 1

 India: 8

 Malaysia: 1
Source: Herbert Smith Freehills Asia Pacific Anti-Corruption Report, August 2014
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ASEAN Trends

Increased anti-corruption awareness and enforcement within ASEAN
• The Regulators are talking to each other – unprecedented levels of cooperation

 Financial Regulators

 Tax Authorities

 Anti-trust/Competition Regulators

• 2014 Implementation of the APEC Anti-Corruption Authorities and Law Enforcement 

Agencies Network (“ACT-Net”)

 A new channel for exchanging sensitive information to crack down perpetrators that 

operate across borders to fight corruption. 

Compliance and Governance in ASEAN
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ASEAN Trends

Whistleblowing Programme established under the Dodd-Frank Act
• Under a US programme established by the Dodd-Frank Act, those who report wrongdoing may receive 

financial rewards of 10 per cent to 30 per cent of the fines imposed on a firm by US authorities if their 
tips lead to successful enforcement.

• These whistleblower tips cover a wide range of potential illegal conduct including bribery, financial 
fraud and insider trading. 

Compliance and Governance in ASEAN
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ASEAN Trends

Peculiarity and unfamiliarity with laws in emerging and frontier jurisdictions

Cambodia: “breach of trust”

• Criminal offence: intention to deprive owner of property knowing it was wrong 

to do so; not an accident or mistake

• In practice used as bargaining chip to settled contractual disputes

• Recovering money in civil suits is complicated and time consuming

• Warrants always issued for arrest in breach of trust cases – tremendous 

pressure to settle
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Making compliance a daily priority

• Entering into a new market by acquisition

 Legal due diligence on Target’s records, internal policies, and practices

 Advised by external lawyers

 Duty to report crime?

 Liabilities of new directors/shareholders

• Investigations

 Dawn raids by competition authority

 Bribery scandals and investigation

 E.g. Petrobas bribery 2015

Compliance and Governance in ASEAN
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How to manage the risk by ongoing compliance

What works:

• Skilled board who are kept informed of legal development and challenges, 
and sensitive towards local laws and customs

• Led by example – strong commitment by the top management/board, 
creating a board-led compliance culture

• Appropriate allocation of powers among local management, and avoiding 
concentration and abuse of power

• Robust governance framework, and implementing internal compliance 
policies and procedures

• Internal whistleblowing and training policy – malpractice is alerted by 
employee quickly

• Remuneration strategy that encourages the reduction of risk by employees
• Claw back of unvested remuneration for senior employees

Compliance and Governance in ASEAN
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How to manage the risk by ongoing compliance

What does not work:
• Parent company is ignorant of the daily 

operation/compliance culture of its foreign subsidiary
• Parent company relies on local officers without 

effective check and control mechanisms
• Disconnect between expatriates and local staff in 

foreign subsidiary
• Continuation of “local practices” by local management
• Limited budget for compliance

Compliance and Governance in ASEAN
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How to protect against the risks

Indemnity by the Company for directors
• Local laws vary as to the permissible scope of indemnity
• Japan: indemnification of directors is not permitted, but in limited individual 

circumstances a director can claim for reimbursement of costs legitimately 
incurred in performing duties, for example, costs of defending shareholder 
actions (provided the director is successful in such defence).

• Singapore: a company is allowed to indemnify its directors against liability 
incurred by the directors to third parties, except against (a) any liability of the 
officer to pay a fine in criminal proceedings or a penalty to a regulatory 
authority for on-compliance with any regulatory requirements; (b) any 
liability incurred by the officer in defending criminal proceedings where he is 
convicted or in defending civil proceedings brought by the company or a 
related company where judgment is given against him.

Compliance and Governance in ASEAN
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D&O Insurance
• A good time to review your cover

 Investigation Defence Costs and Expenses

 Criminal Defence Costs and Expenses

 Extradition Proceedings Defence Costs and Expenses

 Asset and Liberty Proceedings Defence Costs and Expenses

 Public Relations Expenses

 Identity Theft Claim Defence Costs

 Corporate Manslaughter

Compliance and Governance in ASEAN
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• One of the leading Japanese law firms with over 350 lawyers.

• Headquartered in Tokyo, with branches in Fukuoka, Nagoya and Osaka, 
and Asian offices in Bangkok, Beijing, Shanghai, Singapore, Yangon. 

• The Singapore office opened in February 2012 – the first major 
Japanese law firm to open an office in Singapore.

• Services – on the ground support to Japanese companies expanding 
their businesses in the Southeast and Southern Asian regions. 

• Acts as a doorway to Japan for international clients and advising on 
wide variety of areas including real estate, project finance, capital 
markets, joint ventures, mergers and acquisition.

• Multijurisdictional team in ASEAN with lawyers qualified in England & 
Wales, Hong Kong, India, Indonesia, Malaysia, Myanmar, Singapore, 
Thailand, as well as Japan and New York.
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